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WOULD YOU PASS A
Fair Housing Test?

On New York City’s Long Island, twenty-five undercover testers spent three years

(between 2016 and 2019) testing real estate agents for fair housing compliance.

Most of the testing was “paired testing” For example, a white tester would look

for housing meeting certain criteria. This would be followed by a minority tester

looking for housing meeting the same criteria.

The testers recorded some 240 hours of interactions
with ninety-three agents. They uncovered what they
believe is widespread evidence of unequal treatment
against Asians, Hispanics and African-Americans in
their search for housing. In fact, the testers allege that
collectively, these minority groups did not receive
equal treatment forty percent of the time. The testers
recorded many cringe-worthy videos. It would be sur-
prising if some real estate agents do not lose their
licenses as a result of the testing.

The findings from the Long Island study may also
lead to similar comprehensive testing in other cities.
If testing for fair housing compliance comes to your
neighborhood, will you pass the test? Below are sev-
eral tips to ensure that you get a passing grade.

{1} BE EQUALLY AVAILABLE TO
SHOW PROPERTY TO ALL BUYERS.
One of the videos from the testing showed an agent
telling a minority buyer who wanted to see houses
that she was available to show the buyer houses in
about ten days from the date of the call. Now, it could
have been that the agent was going on vacation,
having surgery or had just had a death in her family
(among countless other potential scenarios). Unfortu-
nately, the agent offered no explanation whatsoever,
giving the impression that the agent had little interest
in actually showing houses to the minority buyer. If a
real estate agent is not going to be available to show
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houses for an extended period of time, he or she
should explain why that is the case to the buyer or
offer to have another agent show houses to the buyer
in @ more timely manner.

{2} IF YOU WILL NOT SHOW
BUYERS HOUSES WITHOUT A
PREQUALIFICATION LETTER, MAKE
SURE YOU GET ONE FROM ALL BUYERS.
Another one of the videos showed a white agent
telling a minority buyer that she absolutely will not
show the buyer any houses until the buyer produced
a prequalification letter. While there is nothing wrong
with this practice, it is critically important that the
REALTOR®make this request of all buyers and not
just minority buyers. The implication of the video was
that the agent only selectively requested prequali-

fication letters.

{3} IF YOU ARE GOING TO
ASK FOR IDENTIFICATION,

ASK FOR IT FROM ALL BUYERS.
Asking for identification is a smart security measure.
REALTORS® should get a copy of a driver’s license
or other similar identification from all buyers they do
not know and to whom they are showing property.
Ideally, the first meeting of the agent with a buyer who
the agent does not know personally should be at the
REALTOR®’s office so that the information about the
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buyer’s identity can be obtained in a safe environ-
ment. The agent should explain that he or she asks
all buyers whom the agent does not know person-
ally for their driver’s license, and that they are kept in
the agent’s office along with the agent’s calendar of
showing appointments. When REALTORS® only se-
lectively ask for driver’s licenses, it can be seen as
a form of discrimination.

{4} ASK ALL BUYERS WHO DO NOT
KNOW WHERE THEY WANT TO LIVE
THE SAME QUESTIONS AND SHOW
THEM ALL THE SAME PROPERTIES
THAT MEET THEIR CRITERIA.
Where a buyer wants to live should always be the
buyer’s choice to make. It should never be the area
where the agent thinks the buyer would be comfort-
able or might want to live. If you ask buyers enough
questions, you should be able to reduce the number
of possible houses meeting the buyer’s criteriato a
manageable number. See the box titled “Questions
for Buyers” for suggested questions to ask.

One of the allegations of the testers was that mi-
nority buyers were given fewer housing opportuni-
ties to consider than white buyers. While the housing
opportunities presented to buyers should depend on
their criteria, there should not be large disparities be-
tween housing opportunities presented to different

groups of buyers.

{5} USE THE TAXI DRIVER’S QUESTION:
“WHERE TO?” WHEN ASKING
BUYERS WHERE THEY WOULD

LIKE TO LOOK FOR HOMES.
Most buyers know where they want to look for homes.
In fact, with technology being what it is, many buyers
have already identified the house(s) they would like
to see. When buyers know where they want to live,
there is no need to show them homes in other areas.

Buyers have the right to choose where they want

to live and may base their decision on factors import-
ant to them. Some buyers may want to live in diverse
areas while others want particular neighborhoods
where most of the residents look just like them. So
long as the buyers are directing their REALTORS to
the neighborhoods in which they want to look, there
are no fair housing implications for the housing choices
they make or locations they select. Since buyers can
lawfully steer themselves to any neighborhood they
please, it is always best to first figure out if they know
the answer to the “where to?” question.

{6} SHARE A COMPREHENSIVE
LIST OF OUT-OF-BOUNDS TOPICS

UP-FRONT WITH ALL BUYERS.
Buyers regularly ask questions real estate agents
cannot answer. Sometimes buyers speak in code
and other times they are very direct. Examples in-
clude “Who lives in this neighborhood?” “Will my
children have other children in the neighborhood to
play with?” “Will | be comfortable here?” “Is this a safe
area?” “Can you take me to the area where a lot of

live?”

Real estate agents need just say no to questions
they are not allowed to answer and provide a good
explanation of why this is the case. The more compli-

Fair housing laws
make it illegal to
steer buyers to or

-away from given

areas based on race,
religion, nationality,

- sex, color, handicap

A
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cated explanation to a buyer asking an inappropriate
question is that our fair housing laws make it illegal
to steer buyers to or away from given areas based on
race, religion, nationality, sex, color, handicap and fa-
milial status. The more simplistic answer to such buy-
ers is that our fair housing laws prohibit real estate
agents from telling buyers about the make-up of an
area in which they are considering buying. REALTORS”
should also explain that, as members of the National
Association of REALTORSS they have additionally
agreed to treat sexual preference and gender iden-
tity as protected classes, even though they are not
yet protected under federal law.

{7} DO NOT USE DATA

SOURCES TO DISCRIMINATE.
Most REALTORS® have been taught to refer buyers
to data sources when they are asked questions like,
“How safe is this neighborhood?” or “Who lives in this
neighborhood?” However, in certain contexts, data
sources can also be used to discriminate. In one of
the videos from the testing, a white real estate agent
volunteers to a white couple interested in a home in
a particular neighborhood that she strongly recom-
mends that the buyers check with the police about
gang activity in the neighborhood. The white real
estate agent later tells a black buyer about how nice
the people are who are living in the same neighbor-
hood. This certainly sounds like the real estate agent
is not so subtly steering white buyers away from the
neighborhood, without saying so directly, and black
buyers to the neighborhood. The agent appears to be
trying to steer using “code” and it is almost certainly
unlawful.

Encouraging white buyers to follow the school bus
to see the composition of a neighborhood, but not
black buyers, is another example of the same type
of subtle steering. My recommendation is not to vol-
unteer any of these data sources except in response
to a specific request from a buyer where the data
source answers a question being asked by the buyer.
If the buyer specifically asks about the demographic
make-up of the community, the agent can explain
that while he or she cannot discuss the make-up
of the community, the local Chamber of Commerce
should keep that information. However, warning a
buyer away from a neighborhood through strong
suggestions that they should check certain records
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Questions
for Buyers

EXAMPLES OF SAFE QUESTIONS
YOU CAN ASK BUYERS INCLUDE:

Do you want a new, existing home,
or historic home?

What is your price range?
What size home are you looking for?

Do you want a condo, townhome,
or detached single-family home?

What things do you want to live near?
How far away from those things do you
want to live (i.e., work, family, medical
facility, recreational area, etc.)?

How many bedrooms would you
like to have?

Do you want to live in a single-floor
or multi-floor home?

Do you want a yard and, if so,
how large and what type?

Do you want a pool?

Is there a particular style of house you want
(traditional, modern, contemporary, etc.)?

Do you want an open floor plan?

Do you want a home with a basement?
Do you want a brick or a sided home?

Do you want to be near a particular road
or highway, or public transportation?

Do you want to live in an urban,
suburban, or rural area?

Do you want to live in a walkable area?

Is there a particular school district
you want to live in?

Is the ceiling height important to you?
Do you want an eat-in kitchen?

Do you have any special desires or
requirements for the home you buy?

While space constraints limit the number of questions we

can include here, there are hundreds of possible ques-

tions a REALTORS® can ask to narrow the field of poten-

tial houses for the buyer’s house search.




e
thaL’:)are available to the public pertaining to a neigh-
borhood goes too far and should not be done. The
safest answer to buyer questions about the make-up
of a neighborhood is to simply encourage buyers to
spend time in the neighborhood to ensure that it
sﬁits their needs and desires.

{8} DO NOT DISPARAGE
NEIGHBORHOODS TO SOME,
BUT NOT TO OTHERS.
The testing also revealed real estate agents bad-
mouthing neighborhoods to some buyers and not to
others. So, for example, in one video, a white real es-
tate agent makes a casual comment when driving
with a white tester that when a particular minority

With the penalty for

{9} BE CAREFUL WITH
“COMING SOON” SIGNS.
Over the last decade, a large number of homes have
been sold where the primary form of advertising has
been “Coming Soon” signs placed on the property.
Some REALTORS have questioned whether this
method of advertising has deprived minority groups
of equal housing opportunities in violation of our fair
housing laws. When the primary means of advertis-
ing a property is a “Coming Soon” sign, the expo-
sure of the property is largely being limited to the
existing residents in a neighborhood (and to the list-
ing agent’s network) but not to the broader public.
If the neighborhood happens to be largely made up
of a particular racial, religious or ethnic group, it could
be argued that the limited advertising shows a pref-
erence for the group or groups already living in the
neighborhood in possible violation of our fair hous-

violating our fair housing
laws often being the loss
of an agent’s license, real
estate agents need to
keep a close eye on the

ing laws. This argument will almost certainly be on
the basis of some fair housing complaints in the fu-
ture as this issue plays out over the next decade. It
must be remembered that listing a property in a mul-
tiple listing service can help to defeat claims of dis-
criminatory advertising because, by its very nature,

trends in this area.

group began to move into a neighborhood, they re-
ally took over and the neighborhood went downhill.
Itis hard not to explain this as anything other than
steering. With regards to neighborhoods, the safest
lesson is to follow the rule that if you do not have
something nice to say, do not say anything at all.
In speaking about neighborhoods, real estate
agents should even be careful not to make com-
ments like, “This neighborhood is really gentrifying”
While this may be more a statement about econom-
ics rather than race, it is often heard by some buyers
as the neighborhood is becoming more affluent—
and more white. Simply saying that there are a lot of
new owners who are renovating their homes would

be a much safer comment:

it is offering the housing opportunity to the broadest
possible market of potential buyers. REALTORS®
using “Coming Soon” signs should do so sparingly
knowing that there may be a heightened risk of a fair
housing claim with this practice.

In conclusion, it's accurate to say that fair housing
is becoming increasingly complex. The biggest chal-
lenge may well be that buyers often want answers
to questions that we are not permitted to answer
by law. Real estate agents have learned to refer buy-
ers to data centers (such as the local Chamber of
Commerce) when questions are asked by buyers that
the real estate agent cannot answer. However, we
are now seeing that when no question has been
asked by the buyer about what the data might
reveal, such referrals to data sources may well be a
form of steering. With the penalty for violating our
fair housing laws often being the loss of an agent’s
license, real estate agents need to keep a close eye
on the trends in this area. The best way to succeed
when being tested is to scrupulously treat everyone
the same and strictly comply with our fair housing
laws.
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